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Â²ÄÏÎÂ²ÄÀËÜÍÎÑÒ² ÑÓÄÄ² ÇÀ ÏÎÑÒÀÍÎÂËÅÍÍß

ÇÀÂ²ÄÎÌÎ ÍÅÏÐÀÂÎÑÓÄÍÎÃÎ Ð²ØÅÍÍß

Ó ñòàòò³ ðîçãëÿíóòî ïèòàííÿ â³äïîâ³äíîñò³ ïîëîæåíü ñòàòò³ 375
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè êîíñòèòóö³éíîìó ïðèíöèïó âåðõîâåíñòâà ïðàâà.
Âèñâ³òëåíî ïðîáëåìè ïðèòÿãíåííÿ ñóää³â äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà
ïîñòàíîâëåííÿ çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ. Íàãîëîøåíî íà íåäîñêîíàëîñò³
ïðàâîâîãî ðåãóëþâàííÿ öüîãî ïèòàííÿ. Çðîáëåíî âèñíîâîê, ùî íåçâàæàþ÷è íà â³ä-
ñóòí³ñòü çàêîíîäàâ÷îãî âèçíà÷åííÿ ïîíÿòòÿ “íåïðàâîñóäíå ð³øåííÿ”, ï³äñòàâ
ñòâåðäæóâàòè ïðî íåêîíñòèòóö³éí³ñòü çàçíà÷åíî¿ ñòàòò³ íåìàº.

Êëþ÷îâ³ ñëîâà: íåïðàâîñóäíå ð³øåííÿ, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü ñóää³,
ãàðàíò³¿ íåçàëåæíîñò³ ñóää³, ïåðåãëÿä ñóäîâîãî ð³øåííÿ, âåðõîâåíñòâî ïðàâà, þðè-
äè÷íà âèçíà÷åí³ñòü.

Íåçàëåæí³ñòü ñóää³ ï³ä ÷àñ âèêîíàííÿ íèì ñâî¿õ ïîâíîâàæåíü º îäí³ºþ ç
ôóíäàìåíòàëüíèõ îñíîâ çä³éñíåííÿ ïðàâîñóääÿ òà ðîçáóäîâè äåìîêðàòè÷íî¿,
ïðàâîâî¿ äåðæàâè. ̄ ¿ íîðìàòèâíå ãàðàíòóâàííÿ º âèìîãîþ ñó÷àñíèõ ïðîöåñ³â äåðæà-
âîòâîðåííÿ òà ðîçáóäîâè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà.

Â Óêðà¿í³ ãàðàíò³¿ íåçàëåæíîñò³ ñóää³â çàêð³ïëåí³ íà êîíñòèòóö³éíîìó ð³âí³
òà, ÿêùî íåîáõ³äíî, ìîæóòü áóòè äîäàòêîâî ðîçâèíóò³ Âåðõîâíîþ Ðàäîþ Óêðà¿íè
ó çàêîíàõ. Çàçíà÷åí³ ãàðàíò³¿ íå ò³ëüêè ñòâîðþþòü óìîâè äëÿ çä³éñíåííÿ ñïðà-
âåäëèâîãî ïðàâîñóääÿ òà íàä³éíîãî çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà,
àëå é çàáåçïå÷óþòü íåçàëåæí³ñòü ³ ñàìîñò³éí³ñòü ñóäîâî¿ âëàäè, ¿¿ ð³âí³ñòü ³ç çàêî-
íîäàâ÷îþ òà âèêîíàâ÷îþ âëàäîþ â ñèñòåì³ ñòðèìóâàíü ³ ïðîòèâàã, â³ä ÷îãî çàëåæèòü
ñòàá³ëüí³ñòü êîíñòèòóö³éíîãî ëàäó â äåðæàâ³.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷èâ, ùî íåçàëåæí³ñòü ñóää³â º íåâ³ä’ºìíîþ
ñêëàäîâîþ ¿õíüîãî ñòàòóñó, êîíñòèòóö³éíèì ïðèíöèïîì îðãàí³çàö³¿ òà ôóíêö³îíó-
âàííÿ ñóä³â ³ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ ñóää³â; íåçàëåæí³ñòü ñóää³â ïîëÿãàº ïåðåäóñ³ì
ó ¿õí³é ñàìîñò³éíîñò³, íåïîâ’ÿçàíîñò³ ïðè çä³éñíåíí³ ïðàâîñóääÿ áóäü-ÿêèìè
îáñòàâèíàìè òà ³íøîþ, êð³ì çàêîíó, âîëåþ (àáçàö ïåðøèé ï³äïóíêòó 4.1 ïóíêòó
4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 1 ãðóäíÿ 2004 ðîêó ¹ 19-ðï/2004).

Ãàðàíò³¿ íåçàëåæíîñò³ ñóää³â õî÷, ³ ñïðÿìîâàí³ íà çàõèñò ñóää³â â³ä áóäü-
ÿêîãî íåïðàâîì³ðíîãî çîâí³øíüîãî ÷è âíóòð³øíüîãî âïëèâó íà ¿õ ïðîôåñ³éíó
ä³ÿëüí³ñòü, îäíàê âîíè íå ïåðåøêîäæàþòü ìîæëèâîñò³ ïåðåãëÿäó ñóäîâèõ ð³øåíü
ó âèïàäêàõ òà ïîðÿäêó, âèçíà÷åíèõ çàêîíîì, à òàêîæ ïðèòÿãíåííÿ ñóää³ äî
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þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà óõâàëåí³ ð³øåííÿ â ðàç³ â÷èíåííÿ íèì çëî÷èíó
àáî äèñöèïë³íàðíîãî ïðîñòóïêó.

Íà ïåðåêîíàííÿ Î. Îâ÷àðåíêî, þðèäè÷íà â³äïîâ³äàëüí³ñòü ñóää³ º äóàë³ñòè÷-
íîþ ³ ́ ðóíòóºòüñÿ íà ôóíäàìåíòàëüíèõ ïîñòóëàòàõ ïðî â³äïîâ³äàëüí³ñòü äåðæàâíî¿
âëàäè ïåðåä íàðîäîì ³ ñóäó ÿê ¿¿ íåâ³ä’ºìíîãî åëåìåíòà ïåðåä ñóñï³ëüñòâîì.
Äåðæàâà íàäàº ñóää³ øèðîê³ âëàäí³ ïîâíîâàæåííÿ, íàä³ëÿº ï³äâèùåíèì ð³âíåì
ïðàâîâîãî çàõèñòó äëÿ íàëåæíîãî âèêîíàííÿ íèì âàæëèâî¿ ôóíêö³¿ ç â³äïðàâëåííÿ
ïðàâîñóääÿ, óòâåðäæåííÿ íàéâèùèõ ñîö³àëüíèõ ö³ííîñòåé, çàõèñòó îñîáèñòîñò³ é
çàáåçïå÷åííÿ ïðèíöèïó âåðõîâåíñòâà ïðàâà ó ïðàâîâ³äíîñèíàõ. Òîìó ñóääÿ º
â³äïîâ³äàëüíèì ïåðåä ñóñï³ëüñòâîì çà ðåçóëüòàòè ñâîº¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³
[1, ñ. 395].

Â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè ó ðàç³ ñêàñóâàííÿ âèðîêó ñóäó ÿê íåïðà-
âîñóäíîãî äåðæàâà â³äøêîäîâóº ìàòåð³àëüíó ³ ìîðàëüíó øêîäó, çàâäàíó áåçï³ä-
ñòàâíèì çàñóäæåííÿì (÷àñòèíà ï’ÿòà ñòàòò³ 62). Îñê³ëüêè çàçíà÷åíà êîíñòèòóö³éíà
íîðìà äîïóñêàº âèïàäîê óõâàëåííÿ ñóääåþ íåïðàâîñóäíîãî âèðîêó, òî î÷åâèäíî,
ùî ðàçîì ³ç â³äøêîäóâàííÿì äåðæàâîþ îñîá³ çàâäàíî¿ øêîäè, íåîáõ³äíî âèð³øèòè
ïèòàííÿ ïðî ïðèòÿãíåííÿ ñóää³ äî þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà òàê³ ä³¿. Êð³ì
òîãî, îñê³ëüêè ñóääÿ, çàëåæíî â³ä ³íñòàíö³¿ òà þðèñäèêö³¿, ìîæå óõâàëèòè íå
ò³ëüêè âèðîê, àëå é ³íø³ ïðîöåñóàëüí³ äîêóìåíòè (ð³øåííÿ, ïîñòàíîâó, óõâàëó,
ñóäîâèé íàêàç), òî âèçíàííÿ ¿õ íåïðàâîñóäíèìè áóäå òàêîæ ï³äñòàâîþ äëÿ ïðè-
òÿãíåííÿ ñóää³ äî ïåâíîãî âèäó þðèäè÷íî¿ â³äïîâ³äàëüíîñò³.

Ïðî ³ñíóâàííÿ ïðîáëåìè óõâàëåííÿ â Óêðà¿í³ íåïðàâîñóäíèõ ð³øåíü íàãîëî-
øóâàâ êîëèøí³é Ãîëîâà Âåðõîâíîãî Ñóäó Óêðà¿íè ß. Ðîìàíþê, ÿêèé çâåðíóâ
óâàãó íà òå ùî “ïðîöåñóàëüí³ çàêîíè íå ïåðåäáà÷àþòü ìîæëèâîñò³ ïðîâåäåííÿ
ïåðåâ³ðîê ñóäîâèõ ð³øåíü, ÿêùî ñòîðîíè ¿õ íå îñêàðæóþòü. Íåìàº ìåõàí³çìó
ïåðåãëÿäó òàêèõ ð³øåíü ³íàêøå í³æ çà çàÿâîþ ÷è ñêàðãîþ ñàìèõ ó÷àñíèê³â ñïðàâè.
Ö³ óìîâè äàþòü íåäîáðîñîâ³ñíèì ñóá’ºêòàì ï³äñòàâè çàëó÷àòè ñóä äëÿ âèð³øåííÿ
¿õ ïðîáëåì “â îáõ³ä çàêîíó” òà ïðîïîíóâàòè ñóää³ íåïðàâîì³ðíó âèãîäó çà ïîñòà-
íîâëåííÿ íåïðàâîñóäíîãî ð³øåííÿ, ïðî ÿêå âîíè äîìîâèëèñÿ ì³æ ñîáîþ”. À
ñóääÿ ï³ääàºòüñÿ ñïîêóñ³, áî âïåâíåíèé, ùî éîãî ð³øåííÿ íå áóäå îñêàðæåíå, à
ñïðàâà ïîòðàïèòü â àðõ³â. ² â³í íå ïîíåñå æîäíîãî ïîêàðàííÿ çà ñâî¿ ä³¿, àäæå íå
ñêàñîâàíå ñóäîâå ð³øåííÿ çàëèøàºòüñÿ ôîðìàëüíî çàêîííèì [2].

Ïèòàííÿ ïðèòÿãíåííÿ ñóää³â äî þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà óõâàëåííÿ
íåïðàâîñóäíîãî ð³øåííÿ ðîçðîáëÿëèñÿ ó ïðàöÿõ Ï.Ï. Àíäðóøêà, Â.². Áîðèñîâà,
À.Ì. Áîéêà, Ë.ª. Âèíîãðàäîâî¿, Þ.Ì. Ãðîøåâîãî, Î.Î. Äóäîðîâà, Î.Â. Êàïë³íî¿,
Î.Þ. Êàðòàøîâà, Í.Ä. Êâàñíåâñüêî¿, Î.Î. Êâàøè, Â.Ê. Êîðåíÿêè, ².². Êîãóòè÷à,
Î.Ì. Ëåìåêà, À.Â. Ìàëÿðåíêà, Â.Î.  Íàâðîöüêîãî, Î.Ì.  Îâ÷àðåíêî,
Ì.À.  Ïîãîðåöüêîãî, Î.Ë. Ïîëüîâîãî, Ì.Ñ. Ïîíîìàðüîâî¿, ².À. Ò³òêà, Â.². Òþòþã³íà,
ª.Â. Ôåñåíêà, Ì.². Õàâðîíþêà, Â.Ä. ×àáàíþêà, À.Â. Ùàñíîãî, Î.Ã. ßíîâñüêî¿ òà
³íøèõ â÷åíèõ. Íàóêîâö³ àðãóìåíòîâàíî ñòâåðäæóþòü ïðî íàÿâí³ñòü ïðîáëåì ó
ïðèòÿãíåíí³ ñóää³ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà óõâàëåííÿ çàâ³äîìî íåïðà-
âîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè (äàë³ – Ð³øåííÿ), ùî ïåðåäáà÷åíî
ñòàòòåþ 375 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ  Óêðà¿íè). Âîäíî÷àñ
ó÷åí³ íåäîñòàòíüî óâàãè ïðèä³ëèëè ïèòàííÿì ùîäî êîíñòèòóö³éíîñò³ çàçíà÷åíî¿
ñòàòò³, ùî ³ ñòàíîâèòü ïðåäìåò íàøîãî íàóêîâîãî ïîøóêó.
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Îñíîâíîþ ìåòîþ ö³º¿ ñòàòò³ º äîñë³äæåííÿ â³äïîâ³äíîñò³ ïîëîæåíü ñòàòò³
375 ÊÊ Óêðà¿íè âèìîãàì êîíñòèòóö³éíîãî ïðèíöèïó âåðõîâåíñòâà ïðàâà.

Íåçâàæàþ÷è íà çàãàëüíîâèçíàíó íåîáõ³äí³ñòü ìàêñèìàëüíîãî ãàðàíòóâàííÿ
ñóääÿì íåçàëåæíîñò³ òà íåäîòîðêàííîñò³ ïðè çä³éñíåííÿ ïðàâîñóääÿ, ó ì³æíàðîäíèõ
àêòàõ íàãîëîøåíî íà â³äñóòíîñò³ ó ñóää³â ³ìóí³òåòó íà ïðèòÿãíåííÿ äî þðèäè÷íî¿
â³äïîâ³äàëüíîñò³ ó âèïàäêàõ ñêîºííÿ çëî÷èíó ÷è äèñöèïë³íàðíîãî ïðîñòóïêó.
Òàê, çã³äíî ç ïîëîæåííÿìè ªâðîïåéñüêî¿ õàðò³¿ ïðî Çàêîí “Ïðî ñòàòóñ ñóää³â” â³ä
10 ëèïíÿ 1998 ðîêó, äåðæàâîþ ãàðàíòóºòüñÿ â³äøêîäóâàííÿ çáèòê³â çà øêîäó,
çàïîä³ÿíó â ðåçóëüòàò³ ïðîòèïðàâíî¿ ïîâåä³íêè àáî íåçàêîííèõ ä³é ñóää³ ï³ä ÷àñ
âèêîíàííÿ íèì îáîâ’ÿçê³â ñóää³; çàêîíîì ìîæå ïåðåäáà÷àòèñÿ ìîæëèâ³ñòü
ïîðóøåííÿ äåðæàâîþ ñïðàâè ç ìåòîþ ïðèìóñèòè ñóääþ êîìïåíñóâàòè ñóìó,
âèïëà÷åíó äåðæàâîþ çà øêîäó, çàïîä³ÿíó íèì ó âèïàäêó ãðóáîãî ³ íåâèïðàâäàíîãî
ïîðóøåííÿ ïðàâèë, ùî ðåãóëþþòü âèêîíàííÿ îáîâ’ÿçê³â ñóääÿìè; êîæíà îñîáà
ïîâèííà ìàòè ìîæëèâ³ñòü îñêàðæèòè íåïðàâèëüíî âèíåñåíå ð³øåííÿ â êîíêðåòí³é
ñïðàâ³ äî íåçàëåæíîãî îðãàíó áåç íåîáõ³äíîñò³ äîòðèìàííÿ îêðåìèõ ôîðìàëüíîñòåé;
òàì, äå â ðåçóëüòàò³ ïîâíîãî òà ðåòåëüíîãî ðîçãëÿäó öåé îðãàí âèÿâèòü áåçïåðå÷íå
ïîðóøåííÿ ç áîêó ñóää³, ÿê öå çàçíà÷àºòüñÿ ó ïàðàãðàô³ 5.1, öåé îðãàí ìàº ïîâíî-
âàæåííÿ ïåðåäàòè ñïðàâó íà ðîçãëÿä äèñöèïë³íàðíî¿ ³íñòàíö³¿ àáî ïðèíàéìí³ ðå-
êîìåíäóâàòè çä³éñíèòè òàêó ïåðåäà÷ó îðãàíó, ùî ìàº â³äïîâ³äíó êîìïåòåíö³þ
çã³äíî ³ç ñóäîâèì çàêîíîì (ï³äïóíêòè 5.2, 5.3 ïóíêòó 5).

Ó Äîäàòêó äî Ðåêîìåíäàö³¿ ÑÌ/Rec (2010)12 Êîì³òåòó Ì³í³ñòð³â Ðàäè
ªâðîïè äåðæàâàì-÷ëåíàì ùîäî ñóää³â: íåçàëåæí³ñòü, åôåêòèâí³ñòü òà îáîâ’ÿçêè
çàçíà÷åíî, ùî òëóìà÷åííÿ çàêîíó, îö³íþâàííÿ ôàêò³â àáî äîêàç³â, ÿê³ çä³éñíþþòü
ñóää³ äëÿ âèð³øåííÿ ñïðàâè, íå ìàþòü áóòè ïðèâîäîì äëÿ êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³, êð³ì âèïàäê³â çëî÷èííîãî íàì³ðó; ñóää³ íå ìàþòü íåñòè îñîáèñòó â³äïîâ³äàëü-
í³ñòü çà âèïàäêè, êîëè ¿õí³ ð³øåííÿ áóëè ñêàñîâàí³ àáî çì³íåí³ â ïðîöåñ³ àïå-
ëÿö³éíîãî ðîçãëÿäó (ïóíêòè 68, 70).

Ó Âèñíîâêàõ ïåðøî¿ åêñïåðòíî¿ êîì³ñ³¿ Ì³æíàðîäíî¿ Àñîö³àö³¿ Ñóää³â
“Â³äïîâ³äàëüí³ñòü ñóää³â” çàçíà÷åíî, ùî ñóääÿ íå ìîæå áóòè â³äïîâ³äàëüíèì çà
ñâî¿ ð³øåííÿ, ÿêùî âîíè º ðåçóëüòàòîì ïîìèëêè ó ïðàâ³ ÷è ó ôàêò³, àëå ºäèíèé
âèïàäîê, êîëè ñóääÿ íåñå â³äïîâ³äàëüí³ñòü çà ñâî¿ ð³øåííÿ – öå ãðóáà õàëàòí³ñòü
àáî âèïàäêè ãåòü íåïðàâèëüíî¿ ïîâåä³íêè, òîáòî â÷èíêè, ÿê³ íåñóì³ñí³ ç³ çâàííÿì
ñóää³, ùî íîðìàëüíî ³ ðîçóìíî âèêîíóº ñâî¿ ôóíêö³¿.

Õî÷à â óêðà¿íñüê³é ïðàâîâ³é ñèñòåì³ ïîíÿòòÿ “íåïðàâîñóäíå ð³øåííÿ”
çàêð³ïëåíî äàâíî, íà ïðàêòèö³ äîñ³ â³äñóòí³ ºäèí³ ï³äõîäè äî éîãî ðîçóì³ííÿ òà
çàñòîñóâàííÿ, ùî â îêðåìèõ âèïàäêàõ ñòâîðþº óìîâè äëÿ çä³éñíåííÿ íåïðàâî-
ì³ðíîãî âïëèâó íà ñóää³â òà ïîðóøåííÿ ãàðàíò³é ¿õ íåçàëåæíîñò³.

Ç ìåòîþ çàáåçïå÷åííÿ ºäíîñò³ ñóäîâî¿ ïðàêòèêè Âèùèé ñïåö³àë³çîâàíèé ñóä
Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ ó 2015–2016 ðð. íàìàãàâñÿ
ñôîðìóâàòè â³äïîâ³äí³ óçàãàëüíåííÿ. Áóëî ñòâîðåíî ðîáî÷ó ãðóïó ç ðîçðîáêè
ïîñòàíîâè Ïëåíóìó “Ïðî ñóäîâó ïðàêòèêó ó ñïðàâàõ ïðî ïîñòàíîâëåííÿ ñóääåþ
(ñóääÿìè) çàâ³äîìî íåïðàâîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè”.
Ïðîºêò çàçíà÷åíî¿ ïîñòàíîâè áóâ ï³äòðèìàíèé ó ïåðøîìó ÷èòàíí³. Ï³ä ÷àñ äî-
îïðàöþâàííÿ ñóää³ ïðèéíÿëè ð³øåííÿ íàïðàâèòè äîêóìåíò íà ïîâòîðíå äðóãå
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÷èòàííÿ, îñê³ëüêè äåÿê³ êëþ÷îâ³, áàçîâ³, ñèñòåìí³ ðîç’ÿñíåííÿ íå ïîâí³ñòþ óçãîä-
æåí³, çàëèøèëèñÿ ñï³ðíèìè [3]. Ó ïîäàëüøîìó ê³íöåâèé äîêóìåíò òàê ³ íå óõâàëèëè.

Äëÿ çàáåçïå÷åííÿ þðèäè÷íî¿ âèçíà÷åíîñò³ ï³ä ÷àñ âèð³øåííÿ ïèòàíü,
ïîâ’ÿçàíèõ ç ìàòåð³àëüíèìè òà ïðîöåñóàëüíèìè ï³äñòàâàìè êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ ñóää³ çà ïîñòàíîâëåííÿ çàâ³äîìî íåïðàâîñóäíîãî Ð³øåííÿ, Âåðõîâíèé
Ñóä Óêðà¿íè ó 2016 ðîö³ çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êîíñòè-
òóö³éíèì ïîäàííÿì ùîäî îô³ö³éíîãî òëóìà÷åííÿ ñëîâîñïîëó÷åííÿ “ÿê íåïðàâîñóä-
íîãî”, ùî ì³ñòèòüñÿ ó ÷àñòèí³ ÷åòâåðò³é ñòàòò³ 62 Êîíñòèòóö³¿ Óêðà¿íè. Îäíàê
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè â³äìîâèâ ó â³äêðèòò³ êîíñòèòóö³éíîãî ïðîâàäæåííÿ
ó ö³é ñïðàâ³.

Íåìàº îäíîçíà÷íîãî ðîçóì³ííÿ çì³ñòó ïîíÿòòÿ “íåïðàâîñóäíå ð³øåííÿ” ³ ó
â³ò÷èçíÿíèõ íàóêîâö³â. Òàê, ïðîôåñîð Ï. Àíäðóøêî ââàæàº, ùî âñ³ ð³øåííÿ ñó-
ä³â ó êðèì³íàëüíèõ, öèâ³ëüíèõ, ãîñïîäàðñüêèõ òà àäì³í³ñòðàòèâíèõ ñïðàâàõ ìàþòü
áóòè ïðàâîñóäíèìè, òîáòî çàêîííèìè, îá´ðóíòîâàíèìè, ñïðàâåäëèâèìè. Ð³øåííÿ
ñóäó ó êðèì³íàëüí³é ñïðàâ³ áóäóòü íåïðàâîñóäíèìè, ÿêùî: 1)  çàñóäæåíî íåâèííîãî
àáî âèïðàâäàíî âèííîãî ÷è â³í áåçï³äñòàâíî çâ³ëüíåíèé â³ä ïîêàðàííÿ; 2) ïðèçíà÷åíî
ÿâíî íåñïðàâåäëèâå, çàíàäòî ñóâîðå ÷è çàíàäòî ì’ÿêå, ïîêàðàííÿ; 3) çä³éñíåíî
íåïðàâèëüíó êâàë³ô³êàö³þ çëî÷èíó, ùî ïîòÿãëî çà ñîáîþ íåñïðàâåäëèâó ì³ðó
ïîêàðàííÿ, òîùî. Çàâ³äîìî íåïðàâîñóäíèì áóäå âèðîê ÷è ³íøå ð³øåííÿ ñóää³,
ÿêèé ïðè öüîìó çíàº (óñâ³äîìëþº), ùî ð³øåííÿ, ÿêå íèì ïðèéíÿòå (ïîñòàíîâëåíå),
º íåçàêîííèì (íåïðàâîñóäíèì), ³ áàæàº éîãî ïðèéíÿòòÿ.

Êðèì³íàëüíî-ïðîöåñóàëüíå ïîíÿòòÿ “íåçàêîííå ñóäîâå ð³øåííÿ” øèðøå,
í³æ êðèì³íàëüíî-ïðàâîâå ïîíÿòòÿ “íåïðàâîñóäíå ñóäîâå ð³øåííÿ”. Îö³íö³ îðãàíîì
äîñóäîâîãî ñë³äñòâà, ïðîêóðîðîì ³ ñóäîì ñóäîâîãî ð³øåííÿ ÿê íåïðàâîñóäíîãî
ìàº ïåðåäóâàòè âèçíàííÿ òàêîãî ð³øåííÿ íåçàêîííèì ³ç ï³äñòàâ ³ â ïîðÿäêó,
âèçíà÷åíèõ êðèì³íàëüíî-ïðîöåñóàëüíèì êîäåêñîì. Ñêëàä çëî÷èíó, ïåðåäáà÷åíèé
ñòàòòåþ 375 ÊÊ Óêðà¿íè, ìàòèìå ì³ñöå ëèøå òîä³, êîëè íåïðàâîñóäíå ð³øåííÿ
ïîñòàíîâëåíå ñóääåþ (ñóääÿìè) óìèñíî (çàâ³äîìî). Îäíàê äëÿ êîíñòàòàö³¿ íàÿâíîñò³
â ä³ÿõ ñóää³ ïîä³¿ çëî÷èíó, ñêëàä ÿêîãî ïåðåäáà÷åíèé ÷àñòèíîþ ïåðøîþ ñòàòò³ 375
ÊÊ Óêðà¿íè, íåîáõ³äíî òàêîæ âñòàíîâèòè, ùî â÷èíåíå ä³ÿííÿ º ñóñï³ëüíî íåáåç-
ïå÷íèì ó êðèì³íàëüíî-ïðàâîâîìó ðîçóì³íí³, íå º ìàëîçíà÷íèì ³ â÷èíåíå çà â³ä-
ñóòíîñò³ îáñòàâèí, ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ [4, ñ. 43, 45].

Ïðîôåñîð Ì. Ïîãîðåöüêèé çâåðòàº óâàãó íà òå, ùî â çàêîíîäàâñòâ³ áàãàòüîõ
ºâðîïåéñüêèõ êðà¿í â³äñóòí³ íîðìè, ùî âèçíà÷àþòü â³äïîâ³äàëüí³ñòü ñóää³ çà
ïîñòàíîâëåííÿ íåïðàâîñóäíîãî ð³øåííÿ, îñê³ëüêè ïîä³áíå ïðàâîïîðóøåííÿ
ðîçãëÿäàºòüñÿ ÿê âèä ïîñàäîâîãî çëî÷èíó. Íà éîãî äóìêó, òåðì³íè “íåïðàâîñóäíå
ñóäîâå ð³øåííÿ” òà “íåçàêîííå ñóäîâå ð³øåííÿ” ìàþòü ð³çíå çì³ñòîâíå íàâàíòàæåííÿ
òà ïîòðåáóþòü íîðìàòèâíî-ïðàâîâîãî âèçíà÷åííÿ. Ïðàâîñóäíå ñóäîâå ð³øåííÿ
ìàº â³äïîâ³äàòè ñòàíäàðòàì çàêîííîñò³, îá´ðóíòîâàíîñò³, âìîòèâîâàíîñò³, ñïðàâåä-
ëèâîñò³, ðîçóìíîñò³ òà ñâîº÷àñíîñò³. Ó òîìó ðàç³, êîëè ñóäîâå ð³øåííÿ íå â³äïîâ³äàº
îäíîìó ³ç çàçíà÷åíèõ ñòàíäàðò³â, âîíî º íåïðàâîñóäíèì. Íåçàêîííèì º ð³øåííÿ,
óõâàëåíå ñóääåþ (ñóääÿìè) ç ïîðóøåííÿì íîðì ìàòåð³àëüíîãî òà/àáî ïðîöåñóàëü-
íîãî ïðàâà. Íàÿâí³ñòü ïðÿìîãî óìèñëó â ä³ÿõ ñóää³ çóìîâëþºòüñÿ óñâ³äîìëåííÿì
íåáåçïåêè ä³ÿííÿ, éîãî íàñë³äê³â òà áàæàííÿì ¿õ íàñòàííÿ. Ïðÿìèé óìèñåë, ùî
õàðàêòåðèçóºòüñÿ ö³ëåñïðÿìîâàí³ñòþ ä³ÿííÿ, äàº ìîæëèâ³ñòü â³äð³çíÿòè ïîñòà-
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íîâëåííÿ ñóääåþ çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ â³ä ³íøèõ ñëóæáîâèõ çëî÷èí³â
ñóää³, à òàêîæ â³ä äèñöèïë³íàðíèõ ïðîñòóïê³â. Êðèì³íàëüíà â³äïîâ³äàëüí³ñòü
ñóää³ çà ïîñòàíîâëåííÿ çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ âèêëþ÷àºòüñÿ â ðàç³
ïîìèëêè ñóää³, â³äñóòíîñò³ â éîãî ä³ÿõ ïðÿìîãî óìèñëó. Äîïóñòèâøè ñóäîâó ïî-
ìèëêó, ñóääÿ íå óñâ³äîìëþº íåïðàâîñóäíîñò³ ñâîãî ð³øåííÿ [5, ñ. 225, 227, 228,
229].

Ó ñâî¿õ äîñë³äæåííÿõ ïðîôåñîð Î.  Äóäîðîâ òà äîöåíò Ë.  Ïàëþõ ä³éøëè
âèñíîâêó, ùî ï³ä íåïðàâîñóäíèì ñë³ä ðîçóì³òè ñóäîâå ð³øåííÿ, ùî õàðàêòåðèçóºòüñÿ
ïîðóøåííÿì ÷è íåïðàâèëüíèì çàñòîñóâàííÿì íîðì ìàòåð³àëüíîãî ïðàâà òà (àáî)
³ñòîòíèì ïîðóøåííÿì íîðì ïðîöåñóàëüíîãî ïðàâà, äîïóùåíèõ ïðè ñóäîâîìó
ðîçãëÿä³ ñïðàâè (ïðîâàäæåííÿ) ³ ïîñòàíîâëåíí³ â³äïîâ³äíîãî ñóäîâîãî ð³øåííÿ
(íåïîâíîòà ñóäîâîãî ðîçãëÿäó, íåâ³äïîâ³äí³ñòü âèñíîâê³â ñóäó ôàêòè÷íèì îáñòàâèíàì
ñïðàâè, íåäîâåäåí³ñòü îáñòàâèí, ÿê³ ìàþòü çíà÷åííÿ äëÿ ñïðàâè, ÿê³ ñóä ââàæàâ
âñòàíîâëåíèìè, òîùî), ùî ïðèçâåëî äî ïîñòàíîâëåííÿ íåñïðàâåäëèâîãî ñóäîâîãî
ð³øåííÿ. Ïîñòàíîâëåííÿ íåïðàâîñóäíîãî ñóäîâîãî ð³øåííÿ º ñóñï³ëüíî íåáåçïå÷íèì
ä³ÿííÿì (çàïîä³þº àáî çäàòíå çàïîä³ÿòè ³ñòîòíó øêîäó ô³çè÷í³é àáî þðèäè÷í³é
îñîá³, ñóñï³ëüñòâó àáî äåðæàâ³), ùî ï³äëÿãàº âñòàíîâëåííþ â êîíêðåòí³é ñïðàâ³
[6, ñ. 327].

Ïðîôåñîð Â. Íàâðîöüêèé ââàæàº, ùî ïîíÿòòÿì âèíåñåííÿ çàâ³äîìî íåïðà-
âîñóäíîãî âèðîêó, ð³øåííÿ ÷è ³íøîãî íåïðàâîñóäíîãî àêòà îõîïëþºòüñÿ áóäü-ÿêå
óìèñíå íåïðàâèëüíå ð³øåííÿ ñóäó ùîäî áóäü-ÿêîãî ³ç ïèòàíü, ùî ï³äëÿãàþòü âè-
ð³øåííþ ó ñóä³ [7, ñ. 23].

Ï³ä íåïðàâîñóäíèì Ð³øåííÿì Ì. Ïîíîìàðüîâà ïðîïîíóº ðîçóì³òè “ÿê íåçà-
êîííèé òàê ³ íåîá´ðóíòîâàíèé âèðîê, ð³øåííÿ, óõâàëó àáî ïîñòàíîâó ì³ñöåâèõ
ñóä³â, àïåëÿö³éíèõ ñóä³â, Âåðõîâíîãî Ñóäó, Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè çà ðå-
çóëüòàòàìè ñóäîâîãî ðîçãëÿäó àáî ïåðåãëÿäó êðèì³íàëüíîãî ïðîâàäæåííÿ àáî
ñï³ðíèõ ïðàâîâ³äíîñèí, çàÿâè ïðî ïåðåãëÿä ð³øåííÿ çà íîâîâèÿâëåíèìè òà âè-
êëþ÷íèìè îáñòàâèíàìè, ó ÿêîìó âèñíîâêè ñóäó çàâ³äîìî ñóïåðå÷àòü ôàêòè÷íèì
îáñòàâèíàì ïðîâàäæåííÿ òà çàâ³äîìî íåïðàâèëüíî çàñòîñîâóþòü íîðìè ìàòåð³àëü-
íîãî ïðàâà òà/àáî çàâ³äîìî ïîñòàíîâëåíå ç ãðóáèì ïîðóøåííÿì íîðì ïðîöåñóàëü-
íîãî ïðàâà” [8, ñ. 148].

Ï³ä ÷àñ çàñòîñóâàííÿ ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè íà ïðàêòèö³ âèíèêàº
áàãàòî ñï³ðíèõ ïèòàíü, ÿê³ íå ìàþòü îäíîçíà÷íîãî âèð³øåííÿ.

Òàê, Î. Äóäîðîâ òà Ë. Ïàëþõ çàçíà÷àþòü, ùî ïðîáëåìíèìè º ïèòàííÿ ïðî:
âèäè ñóäîâèõ ð³øåíü ÿê ïðåäìåò âêàçàíîãî çëî÷èíó; ïîíÿòòÿ íåïðàâîñóäíîñò³
ñóäîâîãî ð³øåííÿ; âèçíàííÿ çì³íè (ñêàñóâàííÿ) íåïðàâîñóäíîãî ð³øåííÿ îáîâ’ÿçêî-
âîþ óìîâîþ çàñòîñóâàííÿ ñòàòò³ 375 ÊÊ Óêðà¿íè; ìîìåíò çàê³í÷åííÿ â³äïîâ³äíîãî
çëî÷èíó; ðîçóì³ííÿ òÿæêèõ íàñë³äê³â ÿê îäí³º¿ ç êâàë³ô³êóþ÷èõ îçíàê; ñï³ââ³ä-
íîøåííÿ ñòàòò³ 375 ÊÊ Óêðà¿íè ³ç êðèì³íàëüíî-ïðàâîâèìè íîðìàìè ïðî â³äïîâ³-
äàëüí³ñòü çà çëî÷èíè ó ñôåð³ ñëóæáîâî¿ ä³ÿëüíîñò³; ðîçìåæóâàííÿ ñêëàä³â çëî÷èí³â,
ïåðåäáà÷åíèõ ñòàòòÿìè 375 ³ 371 ÊÊ  Óêðà¿íè; êâàë³ô³êàö³þ ïîñòàíîâëåííÿ ñóäî-
âîãî ð³øåííÿ ñóääåþ, ñòðîê ïîâíîâàæåíü ÿêîãî íà ÷àñ ïîñòàíîâëåííÿ òàêîãî
ð³øåííÿ çàê³í÷èâñÿ, à òàêîæ ñóääåþ, ÿêèé ï³øîâ ó â³äñòàâêó, ïåðåáóâàâ ó â³äïóñòö³,
íà ë³êàðíÿíîìó, ó â³äðÿäæåíí³, áóâ â³äñòîðîíåíèé â³ä ïîñàäè â óñòàíîâëåíîìó
çàêîíîì ïîðÿäêó; ðîçìåæóâàííÿ êðèì³íàëüíî¿ ³ äèñöèïë³íàðíî¿ â³äïîâ³äàëüíîñò³
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ñóää³ çà íåïðàâîñóääÿ; äîö³ëüí³ñòü çàïðîâàäæåííÿ ñàìîñò³éíî¿ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà ïîñòàíîâëåííÿ íåïðàâîñóäíîãî ñóäîâîãî ð³øåííÿ ÷åðåç
íåîáåðåæí³ñòü [6, ñ. 282].

Ï³ä ÷àñ ðîáîòè íàä ïðîºêòîì ïîñòàíîâè Ïëåíóìó Âèùîãî ñïåö³àë³çîâàíîãî
ñóäó ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ “Ïðî ñóäîâó ïðàêòèêó ðîçãëÿäó
êðèì³íàëüíèõ ïðîâàäæåíü, ïîâ’ÿçàíèõ ³ç âèíåñåííÿì ñóääåþ (ñóääÿìè) çàâ³äîìî
íåïðàâîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè (ñòàòòÿ 375 ÊÊ  Óêðà¿íè)”,
ÿê çàçíà÷àº Â. Íàâðîöüêèé, ñï³ðíèìè áóëè òàê³ ïèòàííÿ: ÷è ï³äïàäàþòü ï³ä ä³þ
ñòàòò³ 375 ÊÊ Óêðà¿íè ñóää³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè (à òàêîæ ñóää³ Âåðõîâ-
íîãî Ñóäó ³ ïðèñÿæí³); ÷è ìîæóòü áóòè ïðåäìåòîì çëî÷èíó òàê çâàí³ ïðîì³æí³
ð³øåííÿ (çîêðåìà, óõâàëè ñë³ä÷èõ ñóää³â, óõâàëè ïðî çàáåçïå÷åííÿ ïîçîâó òîùî);
÷è ìîæå áóòè ïðåäìåòîì çëî÷èíó ð³øåííÿ, ÿêå ³íêðèì³íóºòüñÿ ñóää³ ÿê íåïðà-
âîñóäíå, ÿêùî âîíî íå áóëî çì³íåíî àáî ñêàñîâàíî âèùåñòîÿùèì ñóäîì; ç ÿêîãî
ìîìåíòó öåé çëî÷èí º çàê³í÷åíèì? [7, ñ. 13].

Ó ñâî¿é äèñåðòàö³¿ Ì. Ïîíîìàðüîâà íàãîëîøóº íà òîìó, ùî ó ïðîöåñ³ çàñòî-
ñóâàííÿ ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè äèñêóñ³éíèì º: âèçíà÷åííÿ îá’ºêòà çëî-
÷èíó òà íàÿâíîñò³ äîäàòêîâîãî îá’ºêòà êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ñóñï³ëüíèõ
â³äíîñèí; âèçíà÷åííÿ îçíàêè íåïðàâîñóäíîãî ñóäîâîãî ð³øåííÿ òà ¿¿ åëåìåíò³â;
íàóêîâ³ ï³äõîäè äî âèçíà÷åííÿ òÿæêèõ íàñë³äê³â òà ¿õ âì³ñòó ÿê îçíàêè îá’ºêòèâíî¿
ñòîðîíè ñêëàäó çëî÷èíó; òëóìà÷åííÿ êàòåãîð³¿ çàâ³äîìî, âðàõîâóþ÷è ôàõîâ³ñòü òà
êâàë³ô³êàö³éíèé ð³âåíü ñóää³ (ñóää³â), ÿêèé ïîñòàíîâëÿº ñóäîâå ð³øåííÿ; íàÿâí³ñòü
ïîòåðï³ëîãî ÿê îñîáè, ïðàâà ÿêî¿ ïîðóøåí³; ñêàñóâàííÿ ð³øåííÿ âèùåñòîÿùèì
ñóäîì ÿê îáîâ’ÿçêîâî¿ óìîâè êâàë³ô³êàö³¿ ä³ÿííÿ; ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó
Óêðà¿íè ÿê ïðåäìåòà ñêëàäó çëî÷èíó; êðèòåð³¿ ðîçìåæóâàííÿ ³ç äåÿêèìè ñêëàäàìè
çëî÷èí³â ðîçä³ëó “Çëî÷èíè ó ñôåð³ ñëóæáîâî¿ òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿
ç íàäàííÿì ïóáë³÷íèõ ïîñëóã” [8, ñ. 28].

Íà íàøó äóìêó, òðóäíîù³ ó ïðàâîçàñòîñóâàíí³ òà äèñêóñ³ÿ ó íàóêîâèõ ³ ïðî-
ôåñ³éíèõ êîëàõ ùîäî ï³äñòàâ ïðèòÿãíåííÿ ñóää³â äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
çà ïîñòàíîâëåííÿ íèìè çàâ³äîìî íåïðàâîñóäíîãî Ð³øåííÿ çóìîâëåí³ â³äñóòí³ñòþ:
1) îô³ö³éíîãî òëóìà÷åííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ñëîâîñïîëó÷åííÿ “ÿê
íåïðàâîñóäíîãî”, ÿêå ì³ñòèòüñÿ â ïîëîæåííÿõ ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 62 Êîíñòè-
òóö³¿ Óêðà¿íè; 2) îô³ö³éíîãî òëóìà÷åííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ïîëîæåíü
ñòàòò³ 375 ÊÊ Óêðà¿íè â ïåð³îä, êîëè â³í ìàâ ïîâíîâàæåííÿ íà çä³éñíåííÿ òàêî¿
ä³ÿëüíîñò³; 3) çàêîíîäàâ÷èõ êðèòåð³¿â âèçíàííÿ Ð³øåííÿ òàêèì, ùî º íåïðàâîñóä-
íèì òà çàâ³äîìî íåïðàâîñóäíèì; 4)  ºäèíîãî ï³äõîäó ñóä³â êàñàö³éíî¿ ³íñòàíö³¿
(Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ
ñïðàâ, Âåðõîâíîãî Ñóäó Óêðà¿íè, Âåðõîâíîãî Ñóäó) äî ðîçãëÿäó ñïðàâ çà îáâèíó-
âà÷åííÿì îñ³á ó ñêîºíí³ çëî÷èíó, ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè.

Äîñë³äæåííÿ çì³ñòó ñòàòò³ 375 ÊÊ Óêðà¿íè, ïðàêòèêè ¿¿ çàñòîñóâàííÿ òà
íàóêîâ³ ðîçðîáêè â÷åíèõ äàþòü íàì ï³äñòàâè ñòâåðäæóâàòè, ùî ¿¿ ïîëîæåííÿ íå
çàáåçïå÷óþòü ïåðåäáà÷óâàí³ñòü ¿õ çàñòîñóâàííÿ àäæå ñóää³, ïðèéìàþ÷è Ð³øåííÿ,
íå ìîæóòü ïðîãíîçóâàòè ÷è áóäóòü âîíè çãîäîì ðîçö³íåí³ ÿê çàâ³äîìî íåïðàâîñóäí³,
à ñàì³ ñóää³ ï³ääàí³ êðèì³íàëüíîìó ïåðåñë³äóâàííþ. Î÷åâèäíî, ùî òàêå ïðàâîâå
ðåãóëþâàííÿ íà ïåðøèé ïîãëÿä ìàº ïåâí³ îçíàêè íåâ³äïîâ³äíîñò³ êîíñòèòóö³éíîìó
ïðèíöèïó âåðõîâåíñòâà ïðàâà.
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Ó Ð³øåíí³ â³ä 20 ÷åðâíÿ 2019 ðîêó ¹ 6-ð/2019 Êîíñòèòóö³éíèé Ñóä Óêðà¿íè
çàçíà÷èâ, ùî þðèäè÷íà âèçíà÷åí³ñòü çàáåçïå÷óº àäàïòàö³þ ñóá’ºêòà ïðàâîçàñòî-
ñóâàííÿ äî íîðìàòèâíèõ óìîâ ïðàâîâî¿ ä³éñíîñò³ òà éîãî âïåâíåí³ñòü ó ñâîºìó
ïðàâîâîìó ñòàíîâèù³, à òàêîæ çàõèñò â³ä ñâàâ³ëüíîãî âòðó÷àííÿ ç áîêó äåðæàâè;
þðèäè÷íó âèçíà÷åí³ñòü íåîáõ³äíî ðîçóì³òè ÷åðåç òàê³ ¿¿ ñêëàäîâ³: ÷³òê³ñòü, çðîçó-
ì³ë³ñòü, îäíîçíà÷í³ñòü íîðì ïðàâà; ïðàâî îñîáè ó ñâî¿õ ä³ÿõ ðîçðàõîâóâàòè íà
ðîçóìíó òà ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü ÷èííîãî çàêîíîäàâñòâà òà ìîæëèâ³ñòü ïåðåä-
áà÷àòè íàñë³äêè çàñòîñóâàííÿ íîðì ïðàâà (çàêîíí³ î÷³êóâàííÿ); þðèäè÷íà âèçíà-
÷åí³ñòü ïåðåäáà÷àº, ùî çàêîíîäàâåöü ïîâèíåí ïðàãíóòè äî ÷³òêîñò³ òà çðîçóì³ëîñò³
ó âèêëàäåíí³ íîðì ïðàâà; êîæíà îñîáà â³äïîâ³äíî äî êîíêðåòíèõ îáñòàâèí ìàº
îð³ºíòóâàòèñÿ â òîìó, ÿêà ñàìå íîðìà ïðàâà çàñòîñîâóºòüñÿ â ïåâíîìó âèïàäêó, òà
ìàòè ÷³òêå ðîçóì³ííÿ ùîäî íàñòàííÿ êîíêðåòíèõ ïðàâîâèõ íàñë³äê³â ó â³äïîâ³äíèõ
ïðàâîâ³äíîñèíàõ ç îãëÿäó íà ðîçóìíó òà ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü íîðì ïðàâà
(àáçàöè ÷åòâåðòèé – øîñòèé ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

Âåðõîâíà Ðàäà Óêðà¿íè ï³ä ÷àñ çàêîíîòâîðåííÿ çîáîâ’ÿçàíà ôîðìóâàòè ÷³òê³,
çðîçóì³ë³ òà ïåðåäáà÷óâàí³ íîðìè ïðàâà. Ïðîòå ïàðëàìåíò îá’ºêòèâíî íå ìîæå
ïðèéíÿòè çàêîí íà âñ³ âèïàäêè æèòòÿ, òèì á³ëüøå îïåðàòèâíî ðåàãóâàòè íà çì³íè
ñóñï³ëüíèõ â³äíîñèí ÷è îá´ðóíòîâàí³ ïîòðåáè ñóá’ºêò³â ïðàâà ó ñòâîðåíí³ ÷è îíîâ-
ëåíí³ ïðàâîâîãî ðåãóëþâàííÿ.

Ó ïðàêòèö³ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè (äàë³ – ªÑÏË) ðàçîì ³ç
âèìîãîþ äîòðèìàííÿ þðèäè÷íî¿ âèçíà÷åíîñò³ íîðìè ïðàâà çàçíà÷åíî, ùî íåìîæ-
ëèâî ç àáñîëþòíîþ òî÷í³ñòþ ïåðåäáà÷àòè íàñë³äêè çàñòîñóâàííÿ â³äïîâ³äíî¿ íîðìè.
Õî÷ ³ äóæå áàæàíî ïðàãíóòè äî àáñîëþòíî¿ ÷³òêîñò³ âèêëàäåííÿ íîðìè, öå ³íîä³
çóìîâëþº ¿¿ íåãíó÷ê³ñòü, òîä³ ÿê çàêîí ìàº âðàõîâóâàòè êîíêðåòí³ îáñòàâèíè.
Ñàìå òîìó òåêñòè áàãàòüîõ çàêîí³â á³ëüøîþ ÷è ìåíøîþ ì³ðîþ íå÷³òê³, à ¿õ
òëóìà÷åííÿ òà çàñòîñóâàííÿ çàëåæàòü â³ä ïðàêòèêè (ñïðàâà “Ñàíä³ Òàéìñ ïðîòè
Ñïîëó÷åíîãî Êîðîë³âñòâà”).

Ó ð³øåíí³ “Ñêîïïîëà ïðîòè ²òàë³¿” ªÑÏË çàçíà÷àº, ùî íàö³îíàëüí³ çàêîíè
íåìèíó÷å ôîðìóëþþòüñÿ ÷åðåç òåðì³íè, êîòð³ á³ëüøîþ ÷è ìåíøîþ ì³ðîþ º
íå÷³òêèìè, à ¿õ ³íòåðïðåòàö³ÿ òà çàñòîñóâàííÿ çàëåæàòü â³ä ïðàêòèêè. Âèçíà÷åí³ñòü
çàêîíó, õî÷ ³ º íàäçâè÷àéíî áàæàíîþ, ïðîòå ìîæå ñïðè÷èíèòè íàäì³ðíó éîãî ñó-
âîð³ñòü. Ó ð³øåíí³ “S.W. ïðîòè Ñïîëó÷åíîãî Êîðîë³âñòâà” ªÑÏË íàãîëîñèâ, ùî
áóäü-ÿêèé çëî÷èí ìàº áóòè ÷³òêî âèçíà÷åíèé ó çàêîí³, ïðè öüîìó íåîáõ³äíî, àáè
êîæåí ì³ã çðîçóì³òè ç òåêñòó â³äïîâ³äíî¿ ñòàòò³, à ÿêùî ïîòð³áíî – çà äîïîìîãîþ
ñóäîâîãî òëóìà÷åííÿ, çà ÿêó ä³þ àáî áåçä³ÿëüí³ñòü ïåðåäáà÷åíî êðèì³íàëüíó â³ä-
ïîâ³äàëüí³ñòü. Ó ð³øåíí³ “Êîêê³íàê³ñ ïðîòè Ãðåö³¿” ªÑÏË âêàçàâ, ùî ³íîä³ âèìîãè
âèçíà÷åíîñò³ çàêîíó ìîæíà äîñÿãíóòè ò³ëüêè ó ðàç³ éîãî òëóìà÷åííÿ ñóäîì.

Ó ñïðàâ³ “Âºðåíöîâ ïðîòè Óêðà¿íè” ªÑÏË âèçíàâ, ùî, ÿê áè ÷³òêî íå áóëî
ñôîðìóëüîâàíå ïîëîæåííÿ, ó áóäü-ÿê³é ãàëóç³ ïðàâà, âêëþ÷íî ç êðèì³íàëüíèì,
³ñíóâàòèìå íåìèíó÷èé åëåìåíò ñóäîâîãî òëóìà÷åííÿ. Çàâæäè áóäå ïîòðåáà â
ðîç’ÿñíåíí³ íå÷³òêèõ íîðì àáî òèõ, ùî ïîòðåáóþòü ïðèñòîñóâàííÿ äî îáñòàâèí,
ùî çì³íþþòüñÿ. Ç ³íøîãî áîêó, õî÷à âèçíà÷åí³ñòü º âêðàé íåîáõ³äíîþ, âîíà ìîæå
ñïðè÷èíÿòè íàäì³ðíó æîðñòê³ñòü, à çàêîí ìàº áóòè çäàòíèì âñòèãàòè çà îáñòàâèíàìè,
ùî çì³íþþòüñÿ. Â³äïîâ³äíî, áàãàòî çàêîí³â íåìèíó÷å ñôîðìóëüîâàí³ â òåðì³íàõ,
ùî ò³ºþ ÷è ³íøîþ ì³ðîþ º íå÷³òêèìè òà òëóìà÷åííÿ é çàñòîñóâàííÿ ÿêèõ º
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ïèòàííÿì. Ôóíêö³ÿ çä³éñíåííÿ ïðàâîñóääÿ, çàêð³ïëåíà çà ñóäàìè, ïîëÿãàº ñàìå â
ïîäîëàíí³ ñóìí³â³â ùîäî òëóìà÷åííÿ, ùî çàëèøàþòüñÿ.

Àíàë³ç çì³ñòó ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè ñâ³ä÷èòü, ùî ïîíÿòòÿ
“íåïðàâîñóäíå Ð³øåííÿ” º äîñèòü îö³íî÷íèì. Âîäíî÷àñ êîíñòðóêö³ÿ ñòàòò³ 375 ÊÊ
Óêðà¿íè íå ìàº äîñòàòí³õ çì³ñòîâíèõ íåäîë³ê³â, ÿê³ ìîæóòü áóòè ï³äñòàâîþ äëÿ
âèçíàííÿ ¿¿ òàêîþ, ùî íå â³äïîâ³äàº êîíñòèòóö³éíîìó ïðèíöèïó âåðõîâåíñòâà
ïðàâà. Íàÿâí³ òðóäíîù³ â çàñòîñóâàíí³ ïîëîæåíü ö³º¿ ñòàòò³ çóìîâëåí³ â³äñóòí³ñòþ
çàêîíîäàâ÷îãî ðîçóì³ííÿ ïîíÿòòÿ “íåïðàâîñóäíå Ð³øåííÿ”. Ìè ââàæàºìî, ùî
éäåòüñÿ ïðî òàê çâàíó “íåïðàâèëüíó (íåòî÷íó) êðèì³íàë³çàö³þ”, ÿêà, çà òâåðäæåí-
íÿìè ïðîôåñîðà Ì. Ìåëüíèêà, ïîëÿãàº â òîìó, ùî ïðè ¿¿ çä³éñíåíí³ çëî÷èííèì
âèçíàºòüñÿ ä³ÿííÿ, õàðàêòåð ³ ñòóï³íü øê³äëèâîñò³ ÿêîãî º äîñòàòí³ì äëÿ éîãî
êðèì³íàë³çàö³¿, àëå çàêîíîäàâ÷èé îïèñ ÿêîãî íå çîâñ³ì ïðàâèëüíî â³äîáðàæàº
ñóòí³ñòü òàêîãî ä³ÿííÿ. Òîáòî â òàêîìó âèïàäêó º íåïðàâèëüíå â³äîáðàæåííÿ â çà-
êîí³ ñóòíîñò³ çëî÷èííîãî ä³ÿííÿ. Ðåçóëüòàòîì íåïðàâèëüíî¿ êðèì³íàë³çàö³¿ º
ðîçïëèâ÷àñòå, äâîçíà÷íå, íåòî÷íå ôîðìóëþâàííÿ îçíàê çëî÷èíó, ÿêå ïðèçâîäèòü,
ïî-ïåðøå, äî íå÷³òêîãî âñòàíîâëåííÿ ìåæ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïåâíå
ä³ÿííÿ, ïî-äðóãå, äî ñêëàäíîù³â ó âèçíà÷åíí³ îçíàê òàêîãî ä³ÿííÿ, ïî-òðåòº, äî
ïðîáëåì ó â³äìåæóâàíí³ çëî÷èííîãî ä³ÿííÿ â³ä íåçëî÷èííîãî, îñê³ëüêè ÷åðåç
çàçíà÷åí³ ïðè÷èíè â³äáóâàºòüñÿ “çëèòòÿ” îçíàê, â³äïîâ³äíèõ çëî÷èíó, òà àäì³í³ñòðà-
òèâíîãî ÷è ³íøîãî ïðàâîïîðóøåííÿ [9, ñ. 96].

Â³äñóòí³ñòü àáî íåïîâíå ïðàâîâå ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí, òîáòî
ïðîãàëèíè, ìîæóòü âïëèâàòè íà ðåàë³çàö³þ òà çàõèñò êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä
ëþäèíè ³ ãðîìàäÿíèíà. Ïðîãàëèíà ïðàâà, ÿê ââàæàº Î. Âîäÿíí³êîâ, îçíà÷àº ñè-
òóàö³þ ultra legem, òîáòî â³äñóòí³ñòü ïðàâîâîãî ðåãóëþâàííÿ ïåâíèõ ñóñï³ëüíèõ
â³äíîñèí. Âîäíî÷àñ ïðîãàëèíà ó ïðàâ³ îõîïëþº äâà âèïàäêè: 1) “ïðîãàëèíè ôîðìó-
ëþâàííÿ”, àáî “òåõí³÷í³ ïðîãàëèíè”, êîëè â³äñóòí³ íîðìàòèâíî-ïðàâîâ³ ïðèïèñè
ó ïðàâîâ³é ñèñòåì³, ÿê³ ñóääÿ ìîæå âèêîðèñòàòè äëÿ âèð³øåííÿ êîíêðåòíî¿ ñïðàâè,
àáî òàê³ íîðìè º íåïîâíèìè; 2) “àêñ³îëîã³÷í³” àáî “îö³íí³” ïðîãàëèíè, êîëè íàÿâ-
íå ïðàâîïîëîæåííÿ íå º íàëåæíèì, çàäîâ³ëüíèì ÷è ñïðàâåäëèâèì.

Ïðîãàëèíè ïðàâà íå ìîæóòü âíàñë³äîê ñàìî¿ ñâîº¿ ïðèðîäè áóòè ïðåäìåòîì
êîíñòèòóö³éíîãî êîíòðîëþ. Îäíàê ïðîãàëèíè ó ïðàâ³ – ìîæóòü, àäæå â òàêîìó
ðàç³ éäåòüñÿ ïðî ÿê³ñòü “çàêîíó” çàãàëîì, òàê ³ ïðî äîòðèìàííÿ äåðæàâîþ ñâî¿õ
ïîçèòèâíèõ çîáîâ’ÿçàíü. Ïðîãàëèíè ó ïðàâ³ º ñàìå òèì ìîñòîì, ÿêèé ³ç òî÷êè
çîðó þðèäè÷íî¿ òåõí³êè é àðãóìåíòàö³¿ ïîâ’ÿçóº êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè òà
ïîçèòèâí³ îáîâ’ÿçêè äåðæàâè [10, ñ. 128–129].

Íà íàøó äóìêó, ó ðàç³ âèÿâëåííÿ ïðîãàëèí ó êðèì³íàëüíîìó çàêîí³ ¿õ óñó-
íåííÿ ìàº çä³éñíþâàòèñÿ ÷åðåç çàêîíîòâîð÷ó ä³ÿëüí³ñòü àáî ñóäîâó ïðàêòèêó.
²íêîëè íàÿâí³ñòü òàêèõ ïðîãàëèí ìîæå áóòè ïðåäìåòîì êîíñòèòóö³éíîãî êîíòðîëþ.
Îäíàê âèçíàííÿ ¿õ íåêîíñòèòóö³éíèìè ìîæëèâå ó âèíÿòêîâèõ âèïàäêàõ, êîëè â
ðåçóëüòàò³ ¿õ íàÿâíîñò³ äîïóñêàºòüñÿ, çîêðåìà, ïîðóøåííÿ ñóòí³ñíîãî çì³ñòó êîíñòè-
òóö³éíîãî ïðàâà ÷è ñâîáîäè. Â àñïåêò³ ñòàòò³ 375 ÊÊ  Óêðà¿íè ìè íå âáà÷àºìî, ùî
çàñòîñóâàííÿ ¿¿ ïîëîæåíü ïîðóøóº ñóòí³ñíèé çì³ñò êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä
ñóää³â, ãàðàíò³é ¿õ íåçàëåæíîñò³ ÷è íåäîòîðêàííîñò³.

Íåçàëåæíî â³ä çàêîíîäàâ÷îãî ðåãóëþâàííÿ ðîçóì³ííÿ ïîíÿòòÿ “íåïðàâîñóäíå
Ð³øåííÿ”, çì³ñò ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè ìàº ðîçêðèâàòèñÿ ÷åðåç ñóäîâó
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ïðàêòèêó. Ñóäè â êîæíîìó êîíêðåòíîìó âèïàäêó ìîæóòü îá’ºêòèâíî, áåçñòîðîííüî,
íåóïåðåäæåíî, íåçàëåæíî âèçíà÷èòè íàÿâí³ñòü ÷è â³äñóòí³ñòü ó ñóää³ óìèñëó íà
óõâàëåííÿ ñàìå íåïðàâîñóäíîãî ð³øåííÿ. Êð³ì òîãî, ñóää³ ï³ä ÷àñ çàñòîñóâàííÿ
ïîëîæåíü êðèì³íàëüíîãî çàêîíó ìîãëè á ïåâíèì ÷èíîì êîðåãóâàòè éîãî çì³ñò
â³äïîâ³äíî äî ³ñíóþ÷èõ ðåàë³é òà îáñòàâèí ñïðàâè, çàáåçïå÷óþ÷è òàêèì ÷èíîì
ãíó÷ê³ñòü íîðìè ïðàâà òà ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä. Ñóäîâà ïðàêòèêà ìàº
îñòàòî÷íî ôîðìóâàòè òà ðîçâèâàòè êðèòåð³¿ ðîçìåæóâàííÿ ïîìèëêîâèõ, çàêîííèõ,
íåçàêîííèõ òà íåïðàâîñóäíèõ ð³øåíü.

Ç îãëÿäó íà íàâåäåíå, î÷³êóâàíèì òà âàæëèâèì ìàº ñòàòè óõâàëåííÿ Âåëèêîþ
ïàëàòîþ Âåðõîâíîãî Ñóäó ð³øåííÿ ó ñïðàâ³ ¹ 0306/7567/12. Ïðîãíîçóºòüñÿ, ùî
â ö³é ñïðàâ³ ìàþòü áóòè ðîçðîáëåí³ ºäèí³ ï³äõîäè äî ðîçóì³ííÿ òà çàñòîñóâàííÿ
ñóäàìè ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè, àäæå âèçíàíî, ùî ïðàêòèêà òëóìà÷åííÿ
òà çàñòîñóâàííÿ ö³º¿ ñòàòò³ âêàçóº íà ³ñíóâàííÿ âèêëþ÷íî¿ ïðàâîâî¿ ïðîáëåìè
[11].

Ó êîíòåêñò³ äîñë³äæåííÿ çì³ñòó ñòàòò³ 375 ÊÊ Óêðà¿íè ââàæàºìî çà íåîáõ³äíå
íàãîëîñèòè íà íàÿâíèõ çëîâæèâàííÿõ ç áîêó ñë³ä÷èõ ³ ïðîêóðîð³â ñòîñîâíî âíåñåííÿ
äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü â³äîìîñòåé ïðî â÷èíåííÿ çëî÷èí³â,
ïåðåäáà÷åíèõ ö³ºþ ñòàòòåþ.

Òàê, Âèùà ðàäà ïðàâîñóääÿ ó ùîð³÷í³é äîïîâ³ä³ çà 2018 ð³ê “Ïðî ñòàí çàáåç-
ïå÷åííÿ íåçàëåæíîñò³ ñóää³â â Óêðà¿í³” íàãîëîñèëà íà âòðó÷àíí³ ïðàâîîõîðîííèõ
îðãàí³â ó ä³ÿëüí³ñòü ñóää³â ùîäî çä³éñíåííÿ ïðàâîñóääÿ øëÿõîì âíåñåííÿ â³äîìî-
ñòåé äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü ïðî â÷èíåííÿ ñóääåþ çëî÷èíó,
ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè. Ðåºñòðàö³ÿ òàêèõ â³äîìîñòåé çä³éñíþþòüñÿ
ç ìåòîþ òèñêó íà ñóääþ äëÿ ïðèéíÿòòÿ ïåâíîãî “ïîòð³áíîãî” ð³øåííÿ ó ñïðàâ³ â
ìàéáóòíüîìó àáî çàäëÿ ïîìñòè çà óõâàëåííÿ ñóäîâîãî ð³øåííÿ âñóïåðå÷ ïðàâîâ³é
ïîçèö³¿ ïðîêóðîðà [12].

ßê çàçíà÷àº Â. Êîðåíÿêà, ïîëîæåííÿ ÷èííîãî ÊÊ Óêðà¿íè äîçâîëÿþòü
ïðåäñòàâíèêàì ïðàâîîõîðîííèõ îðãàí³â àáî ñàìèì ³í³ö³þâàòè ïî÷àòîê äîñóäîâîãî
ðîçñë³äóâàííÿ ó çâ’ÿçêó ³ç âèíåñåííÿì ñóääåþ êîíêðåòíîãî ð³øåííÿ, àáî âèêîðè-
ñòîâóâàòè äëÿ öüîãî çàÿâè ³íøèõ îñ³á, ï³ñëÿ ÷îãî âîíè îòðèìóþòü ìîæëèâ³ñòü
ïðîòÿãîì òðèâàëîãî ÷àñó â ìåæàõ â³äïîâ³äíîãî êðèì³íàëüíîãî ïðîâàäæåííÿ â
áóäü-ÿêèé ìîìåíò ³í³ö³þâàòè òà ïðîâîäèòè ïåâí³ ñë³ä÷³ ä³¿ (ÿê òî îáøóêè
ïðèì³ùåíü ñóäó, òðèâàë³ òà íåîäíîðàçîâ³ äîïèòè ñàìîãî ñóää³ é óñ³õ ïîâ’ÿçàíèõ ç
íèì îñ³á, ùî ñóïðîâîäæóâàòèìóòüñÿ íàìàãàííÿìè îòðèìàòè ïîêàçàííÿ ³ ùîäî
ïîä³é, ÿê³ íå ñòîñóþòüñÿ îáñòàâèí êðèì³íàëüíîãî ïðîâàäæåííÿ), çä³éñíþâàòè
çàõîäè çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ (íàé÷àñò³øå – òèì÷àñîâ³ äîñòóïè
äî ðå÷åé ³ äîêóìåíò³â ç âèëó÷åííÿì îñòàíí³õ), ïðè áàæàíí³ – ôàêòè÷íî áëîêóâàòè
íà ïåâíèé ÷àñ ðîáîòó ñóää³ òà âñüîãî ñóäó. Îñòàííº ìîæëèâå íå ëèøå øëÿõîì
ïðîâåäåííÿ ñë³ä÷èõ ä³é òà çä³éñíåííÿ çàõîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðî-
âàäæåííÿ, à é ÷åðåç âêëþ÷åííÿ äî â³äïîâ³äíèõ ãðóï ïðîêóðîð³â òà ñë³ä÷èõ ãðóï
ìàêñèìàëüíî¿ ê³ëüêîñò³ ñëóæáîâèõ îñ³á äëÿ òîãî, ùîá øòó÷íî ñòâîðèòè ï³äñòàâè
äëÿ â³äâîäó ñóää³ ïðè ðîçãëÿä³ ñïðàâ, äî ÿêèõ òàê³ ïðîêóðîðè ÷è ñë³ä÷³ ïðîêóðàòóðè
ìàþòü áåçïîñåðåäíº â³äíîøåííÿ.

Â àáñîëþòí³é á³ëüøîñò³ âèïàäê³â çä³éñíåííÿ äîñóäîâèõ ðîçñë³äóâàíü ñóää³,
â³äíîñíî ÿêèõ â ªäèíèé ðåºñòð äîñóäîâèõ ðîçñë³äóâàíü âíåñåí³ â³äîìîñò³ ïðî
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âèíåñåííÿ íèìè çàâ³äîìî íåïðàâîñóäíèõ ð³øåíü, ïîçáàâëåí³ ìîæëèâîñò³ åôåêòèâíî
îáñòîþâàòè ñâîþ ïðàâîâó ïîçèö³þ, îñê³ëüêè îñêàðæèòè ïî÷àòîê äîñóäîâîãî
ðîçñë³äóâàííÿ âîíè íå ìîæóòü, à ïîâ³äîìëÿòè ïðî ï³äîçðó ó â÷èíåíí³ êðèì³íàëü-
íîãî ïðàâîïîðóøåííÿ, ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè, ¿ì, øâèäøå çà âñå,
í³õòî ³ íå çáèðàâñÿ [13, ñ. 10, 11].

Íà íàøå ïåðåêîíàííÿ, ïðîáëåìà ìîæëèâîãî íåçàêîííîãî âïëèâó íà ñóää³â
òà ïîðóøåííÿ ãàðàíò³é ¿õ íåçàëåæíîñò³ çíàõîäèòüñÿ ó ïëîùèí³ ïðàâîçàñòîñóâàííÿ
³ ïîâ’ÿçàíà ç íåäîñêîíàë³ñòþ îêðåìèõ ïîëîæåíü Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè, ÿê³ äîçâîëÿþòü ³í³ö³þâàòè ³ çä³éñíþâàòè ðîçñë³äóâàííÿ ùîäî
ñóää³â íà çàãàëüíèõ ï³äñòàâàõ. Ââàæàºìî, ùî ïîëîæåííÿ ñòàòò³ 480-1 öüîãî êîäåêñó,
â³äïîâ³äíî äî ÿêèõ, â³äîìîñò³, ùî ìîæóòü ñâ³ä÷èòè ïðî â÷èíåííÿ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ ñóääåþ Âèùîãî àíòèêîðóïö³éíîãî ñóäó, âíîñÿòüñÿ äî ªäèíîãî
ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü Ãåíåðàëüíèì ïðîêóðîðîì (âèêîíóâà÷åì îáîâ’ÿçê³â
Ãåíåðàëüíîãî ïðîêóðîðà), ìàþòü áóòè ïîøèðåíí³ é íà ³íøèõ ñóää³â.

Âðàõîâóþ÷è íàâåäåíå, ìè ä³éøëè âèñíîâêó, ùî ïðîáëåìí³ ïèòàííÿ çàñòîñó-
âàííÿ ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè ìàþòü áóòè âèð³øåí³ Âåðõîâíîþ Ðàäîþ
Óêðà¿íè ó çàêîíîäàâ÷îìó ïîðÿäêó. Ïàðëàìåíò ìàº çàïîâíèòè ïðîãàëèíó ó ñòàòò³
375 ÊÊ Óêðà¿íè, à òàêîæ ïåðåãëÿíóòè íîðìè Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êî-
äåêñó Óêðà¿íè, çîêðåìà ùîäî ï³äâèùåííÿ ãàðàíò³é íåçàëåæíîñò³ ñóää³â ï³ä ÷àñ
âíåñåííÿ äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü â³äîìîñòåé ïðî â÷èíåííÿ
íèìè çëî÷èíó.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Îâ÷àðåíêî Î.Ì. Þðèäè÷íà â³äïîâ³äàëüí³ñòü ñóää³â: ïèòàííÿ òåîð³¿ ³ ïðàêòèêè:  äèñ. …
ä-ðà þðèä. íàóê: 12.01.10. Îäåñà, 2018. 526 ñ.

2. ²íòåðâ’þ Ãîëîâè Âåðõîâíîãî Ñóäó Óêðà¿íè ßðîñëàâà Ðîìàíþêà òèæíåâèêó “Þðèäè÷íèé
Â³ñíèê Óêðà¿íè”. URL: http://rsu.gov.ua/ua/news/intervu-golovi-verhovnogo-sudu-ukraini-aroslava-
romanuka-tizneviku-uridicnij-visnik-ukraini (äàòà çâåðíåííÿ: 20.01.2020).

3. Ïëåíóì Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ
ñïðàâ íàäàâ ñóäàì ðîç’ÿñíåííÿ ç ïèòàíü çàñòîñóâàííÿ çàêîíîäàâñòâà. URL: https://
bpm.ko.court.gov.ua/sud1005/pres-centr/news/227535/ (äàòà çâåðíåííÿ: 20.01.2020).

4. Àíäðóøêî Ï.Ï. Äåÿê³ ïðîáëåìí³ ïèòàííÿ êðèì³íàëüíî-ïðàâîâî¿ êâàë³ô³êàö³¿ ïîñòàíîâëåííÿ
ñóääåþ (ñóääÿìè) çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ â êðèì³íàëüíîìó ïðîâàäæåíí³ (ñò. 375
ÊÊ). Â³ñíèê Âåðõîâíîãî Ñóäó Óêðà¿íè. 2014 ð. ¹ 8, Ñ. 35–46.

5. Ïîãîðåöüêèé Ì.À. Ïðèòÿãíåííÿ ñóää³â äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ñò. 375 ÊÊ
Óêðà¿íè: ïðîáëåìí³ ïèòàííÿ ìàòåð³àëüíîãî òà ïðîöåñóàëüíîãî ïðàâà. Â³ñíèê êðèì³íàëüíîãî
ñóäî÷èíñòâà. 2015. ¹ 2. Ñ. 223–234.

6. Äóäîðîâ Î.Î., Ïàëþõ Ë.Ì. Ïðîáëåìè êðèì³íàëüíî-ïðàâîâî¿ õàðàêòåðèñòèêè çëî÷èíó,
ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè. Â³ñíèê Àñîö³àö³¿ êðèì³íàëüíîãî ïðàâà Óêðà¿íè. 2016.
¹ 1(6). Ñ. 280–328.

7. Íàâðîöüêèé Â.Î. Àíàë³ç ïîëîæåíü ñòàòò³ 375 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ç îãëÿäó
íà âèìîãè òà â ñâ³òë³ íîðì ñòàòåé 369, 369-2, 371-372 òà 374 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè òà
ðåêîìåíäàö³¿ ùîäî ¿õ çàñòîñóâàííÿ ïðè ðîçãëÿä³ êðèì³íàëüíèõ ñïðàâ ñóäàìè. USAID Óêðà¿íà
“Ñïðàâåäëèâà, íåçàëåæíà òà â³äïîâ³äàëüíà ñóäîâà âëàäà Óêðà¿íè”. 2016. 49 ñ.

8. Ïîíîìàðüîâà Ì.Ñ. Êðèì³íàëüíî-ïðàâîâà õàðàêòåðèñòèêà ñêëàäó çëî÷èíó ïîñòàíîâëåííÿ
ñóääåþ (ñóääÿìè) çàâ³äîìî íåïðàâîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè: äèñ. …
êàíä. þðèä. íàóê: 12.01.08. Êè¿â, 2018. 221 ñ.

9. Ìåëüíèê Ì.². Ïîìèëêîâà êðèì³íàë³çàö³ÿ: âèäè, ïðè÷èíè òà íàñë³äêè. Ï³äïðèºìíèöòâî,
ãîñïîäàðñòâî ³ ïðàâî. 2004. ¹ 5. Ñ. 94–99.

© Irkha Yurii, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

228

10. Âîäÿíí³êîâ Î.Þ. Ïðîãàëèíà â ïðàâ³ ÿê ïðåäìåò êîíñòèòóö³éíî¿ ñêàðãè. Ïðàâî Óêðà¿íè.
2018. ¹ 12. Ñ. 128–147.

11. Óõâàëà êîëåã³¿ ñóää³â Äðóãî¿ ñóäîâî¿ ïàëàòè Êàñàö³éíîãî êðèì³íàëüíîãî ñóäó ó ñêëàä³
Âåðõîâíîãî Ñóäó â³ä 3 æîâòíÿ 2019 ðîêó ó ñïðàâ³ ¹ 0306/7567/12. URL: http://reyestr.court.
gov.ua/Review/84899211 (äàòà çâåðíåííÿ: 20.01.2020).

12. Ïðî ñòàí çàáåçïå÷åííÿ íåçàëåæíîñò³ ñóää³â â Óêðà¿í³ (ùîð³÷íà äîïîâ³äü çà 2018 ð³ê):
Âèùà ðàäà ïðàâîñóääÿ. URL: http://www.vru.gov.ua/add_text/264 (äàòà çâåðíåííÿ: 20.01.2020).

13. Êîðåíÿêà Â.Ê. Ñòàòòÿ 375 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè. Ðåàë³¿ òà ïåðñïåêòèâè
çàñòîñóâàííÿ. USAID Óêðà¿íà. Êè¿â, 2017. 14 ñ.

REFERENCES

1. Ovcharenko O.M. (2018) Yurydychna vidpovidalnist suddiv: pytannia teorii i praktyky.
“Judicial liability of judges: issues of theory and practice: diss. … Doc. of Jurid. Sciences: 12.01.10.
Odessa. 526 p. [in Ukrainian].

2. Interviu Holovy Verkhovnoho Sudu Ukrainy Yaroslava Romaniuka tyzhnevyku “Iurydychnyi
Visnyk Ukrainy”. “Interview with the Chief Justice of Ukraine Yaroslav Romanyuk on the weekly
“Legal Bulletin of Ukraine””. URL: http://rsu.gov.ua/ua/news/intervu-golovi-verhovnogo-sudu-ukraini-
aroslava-romanuka-tizneviku-uridicnij-visnik-ukraini (date of application: 20.01.2020) [in Ukrainian].

3. Plenum Vyshchoho spetsializovanoho sudu Ukrainy z rozghliadu tsyvilnykh i kryminalnykh
sprav nadav sudam roziasnennia z pytan zastosuvannia zakonodavstva. “The plenum of the High
Specialized Court of Ukraine for Civil and Criminal Matters provided the courts with clarification
on the application of the law”. URL: https://bpm.ko.court.gov.ua/sud1005/pres-centr/news/227535/
(date of application: 20.01.2020) [in Ukrainian].

4. Andrushko P.P. (2014) Deiaki problemni pytannia kryminalno-pravovoi kvalifikatsii
postanovlennia suddeiu (suddiamy) zavidomo nepravosudnoho rishennia v kryminalnomu provadzhenni
(st. 375 KK). “Some problematic issues of the criminal qualification of a judge (s) are clearly
unjustified decisions in criminal proceedings (Article 375 of the Criminal Code)”. Bulletin of the
Supreme Court of Ukraine. No. 8, P. 35–46 [in Ukrainian].

5. Pohoretskyi M.A. (2015) Prytiahnennia suddiv do kryminalnoi vidpovidalnosti za st. 375 KK
Ukrainy: problemni pytannia materialnoho ta protsesualnoho prava. “Bringing judges to justice under
Art. 375 of the Criminal Code of Ukraine: issues of substantive and procedural law”. Bulletin of
criminal proceedings. Kyiv. No. 2. P. 223–234 [in Ukrainian].

6. Dudorov O.O., Paliukh L.M. (2016) Problemy kryminalno-pravovoi kharakterystyky zlochynu,
peredbachenoho statteiu 375 KK Ukrainy. “Problems of the criminal-law characterization of the
crime, provided by Article 375 of the Criminal Code of Ukraine”. Bulletin of the Association of
Criminal Law of Ukraine. Kharkiv. No. 1(6). P. 280–328 [in Ukrainian].

7. Navrotskyi V.O. (2016) Analiz polozhen statti 375 Kryminalnoho kodeksu Ukrainy z ohliadu
na vymohy ta v svitli norm statei 369, 369-2, 371-372 ta 374 Kryminalnoho kodeksu Ukrainy ta
rekomendatsii shchodo yikh zastosuvannia pry rozghliadi kryminalnykh sprav sudamy. “Analysis of
the provisions of Article 375 of the Criminal Code of Ukraine in the light of the requirements and in
the light of the norms of Articles 369, 369-2, 371–372 and 374 of the Criminal Code of Ukraine and
recommendations on their application in criminal cases by courts”. USAID Ukraine “Fair, Independent
and Responsible Judiciary in Ukraine”. 49 p. [in Ukrainian].

8. Ponomarova M.S. (2018) Kryminalno-pravova kharakterystyka skladu zlochynu postanovlennia
suddeiu (suddiamy) zavidomo nepravosudnoho vyroku, rishennia, ukhvaly abo postanovy. “Criminal
characteristics of the crime of decree by a judge (judges) of a deliberately unjust sentence, decision,
decision or ruling”: diss. … Cand. of Juridical Sciences: 12.01.08. Kyiv. 221 p. [in Ukrainian].

9. Melnyk M.I. (2004) Pomylkova kryminalizatsiia: vydy, prychyny ta naslidky. “False
criminalization: types, causes and consequences”. Entrepreneurship, economy and law. Kyiv. No. 5.
P. 94–99 [in Ukrainian].

10. Vodiannikov O.Yu. (2018) Prohalyna v pravi yak predmet konstytutsiinoi skarhy. “Gaps in
the law as a matter of constitutional complaint”. Pravo Ukrainy. Kyiv. No. 12. P. 128–147 [in
Ukrainian].

11. Ukhvala kolehii suddiv Druhoi sudovoi palaty Kasatsiinoho kryminalnoho sudu u skladi
Verkhovnoho Sudu vid 3 zhovtnia 2019 roku u spravi ¹ 0306/7567/12. “Decision of the Panel of
Judges of the Second Trial Chamber of the Court of Cassation of the Supreme Court of 3 October

© Irkha Yurii, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

229

2019 in Case No. 0306/7567/12.”URL: http://reyestr.court.gov.ua/Review/84899211 (date of
application: 20.01.2020) [in Ukrainian].

12. Pro stan zabezpechennia nezalezhnosti suddiv v Ukraini (shchorichna dopovid za 2018 rik):
Vyshcha rada pravosuddia. “On the State of Judicial Independence in Ukraine (2018 Annual Report):
High Council of Justice.” URL: http://www.vru.gov.ua/add_text/264 (date of application: 20.01.2020)
[in Ukrainian].

13. Koreniaka V.K. (2017) Stattia 375 Kryminalnoho kodeksu Ukrainy. Realii ta perspektyvy
zastosuvannia. “Article 375 of the Criminal Code of Ukraine. Realities and perspectives of application”.
USAID Ukraina. Kyiv. 14 p. [in Ukrainian].

UDC 343.36: 340.131.5

Irkha Yurii,
Candidate of Juridical Sciences, Honored Lawyer of Ukraine,

Senior Research Associate, State Research Institute MIA Ukraine,
Kyiv, Ukraine

ORCID ID 0000-0002-6442-0974

THE ISSUE OF THE CONSTITUTIONALITY OF A JUDGE’S CRIMINAL
LIABILITY FOR MAKING A KNOWINGLY  DECISION

The article deals with the issue of the compatibility of Article 375 of the
Criminal Code of Ukraine with the constitutional principle of the rule of law. It is
noted that judges should be held legal responsibility for their actions in the case of
a crime or disciplinary offense. Attention is drawn to the fact that the international
and constitutional guarantees of the independence of judges do not impede the
disciplinary or criminal prosecution of a judge in the case of gross negligence or a
conduct which is incompatible with the rank of judge.

Based on the analysis of the judicial practice and scientific developments singled
out the current problems that exist in the process of accusing a judge of deliberately
making an unlawful sentence, judgment, order or decree. Specialists do not have a
common approach to the types of court decisions that are the subject of this crime,
the interpretation of the category deliberately, the understanding of serious consequences
and the moment of the end of a criminal act.

It is alleged that the difficulties in applying the provisions of Article 375 of the
Criminal Code of Ukraine are due, in particular, to the lack of official interpretation
by the Constitutional Court of Ukraine of the phrase “as unjust” contained in the
provisions of Article 62 (4) of the Constitution of Ukraine, as well as the absence of
legislative criteria for declaring a judge decision as unjust.

The paper finds that the concept of “unjust decision” is evaluative, but the
construction of Article 375 of the Criminal Code of Ukraine does not have sufficient
substantive deficiencies that may be grounds for recognition this article as it is
contrary to the constitutional principle of the rule of law. It is concluded that the
Verkhovna Rada of Ukraine has to fill the legislative gap by fixing the normative
understanding of the concept of “unjust decision” and also to amend the Criminal
Procedure Code of Ukraine on enhancing the guarantees of the independence of
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judges while entering information about their crimes in the Unified Register of Pre-
trial Investigations.

Keywords: unjust decision, criminal liability of the judge, guarantees of
independence of the judge, review of the court decision, rule of law, legal certainty.
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